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March 27, 2007. St. George, Utah.

PROCEEDINGS

THE COURT: Good mecrning, ladies and gentlemen. The
record will reflect that it is the 27th of March, 2007,

9 o'cleock in the morning. Matter before the court is State
of Utah vs. Warren Steed Jeffs. Mr, Jeffs is présent
together with his counsel.

We have three motions on to be heard this morning.
Mr. Bugden, for the defense, and Mr. Belnap for the state,
gentlemen, I would suggest that we address fixst_the motion
regarding the constitutionality of the statute in gquestion,
next, the bindover. Then, as we discussed in a telephone
conference, this afternoon address the motion for change of
venue. What do you think about that order? Mr. Bugden, you
are the moving party, so what do you think about that?

MR. BUGDEN: That's fine.

THE CdURT: All right. Counsel, I have everything in
front of me. I have both of your briefs. I have the
courtesy copies that you so kindly gave me that I have been
carrying around for quite a while to look at. Let's go to
the motion fo declare 76—5—406 (11), unconstitutionally
vague. Mr. Bugden, the floor is yours.

MR. BUGDEN: Mr. Wright is going to argue that.

THE COURT: A1l right. Mr. Wright. Thank you,

counsel.
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MR. BUGDEN: May I just inquire, did you receive last
week, maybe yesterday, some additional articles?

THE COURT: I did counsel. fThey are here on the desk
with me. However, I have treated thosé as my personal
chies, as courtesy copies. Should I have those included in
the record or have you made effort to make sure it's in the
recordé

MR. BUGDEN: ©No, I think that what I have sent you
will have to ultimately go into the record.

THE COURT: All right. Then, we will receive these
when we do that motion, counsel. Mr. Wright, go ahead,

counsel.

MR. WRIGHT: As the court's aware from the briéf that
was filed, we contend that the nonconsent statute which makes
enticement of a teenager to engage in sexual contact with an
adult, non-consentual as 'a matter of law, is void for
vagueness because of the broad interpretation given to
enticement by the Utéh courts and léaving the determination
as to who should be prosecuted and/or convicted to the whim
of a jury whenever someone fits within that class.

THE COURT: Counsel, let me stop vou right there and
make sure I'm firmly focused on what you have just told me.
It is your position that Utah courts, appeliate courts
addressing the definition of enticement, what does enticement

mean under this section of the code, have drawn it so breoadly
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that it leaves an individual citizen completely in the dark

~as to what conduct may or may not be uniawful? Is that

really what you are telling me?
MR, WRIGHT: Yes, sir.

THE COURT: All right. ©Now, the general rule of
statutcry construction would have us use common sense and
commonly used definiticnal précesses in order to define terms
that are not specifically defined within a statute.
"Enticement” is -- or "entice" is not defined within our
statute. And I think we all agree with that, that the law is
fairly clear. The word is used without definition within the
statute.

It's your position, defense position, that if I go to
the definitions used by appellate courts and use that as the
guide for prosecutions, that a law enforcement officer or
prosecuting agencyrcould pick any number of otherwise
apparently harmless conduct and make a criminal case out of
it?

MR. WRIGHT: Yes, sir.

THE COURT: Okay. . We, of course, have specific facts
here. But let's talk about the frailties in that definition,
then, as you see it,. How is it that yoﬁ see that the breacdth
of that definition gives us some pause at the guidance that
it tries to give to law enforcement? Tell me about it.

MR. WRIGHT: 0Okay. And, alsc as the court's aware,
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the first prong would be the lack of notice to the accused,
aside from the standards for law.

THE COURT: That's why it would be flawed under a due
process standard?

MR, WRiGHT: Yes, sir. If we go to the cases, the
two Utah appellate court cases, which use dictionary
definitions of "enticement," I can get 19 different
definitions out of Gibson. 2And I don't know how to pronounce
the case you preSided over. S-c -— State vs. Scieszka?

THE COURT: Scieszka.

MR. WRIGHT: Scieszka.

THE COURT: ©Scleszka. Probably does damage to those
folks that speak that language, but I think it is Scieszka.

MR. WRIGHT: Okay. Iﬁ Zesca, then in Gibson within
six months thereafter, the appellate court said that
"entice," obvicusly, means going to Black's Dictionary and
common dictionaries, lure, tempt, induce, insight, persuade,
solicit, procure, allure, aftract, coax, seduce, trap, snare,
entangle, decoy, delewd, instigate, lead astray, lead on by

hope of reward or pleasure, or draw by blandishment. So, any
Inty e

~conduct of the adult which can be said to insight, instigate

or lead astray a teenager to conceptually engage in a sexual

act leaves a person open to prosecution. And when you use
Wt .

words like insight or instigate or taking the lead, which was

Judge Orme's definition in his concurring opinion --
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THE COURT: The "e" isn't pronounced. It's Just
Crme.

MR, WRIGHT: Orme.

THE COURT: Yeah. I know him. That's okay.

MR. WRIGHT: Judge Orme -- it leads, as Judge Orme

pointed out, almost any adult with appropriate age

‘classification, dealing with a sexual act in which a teenager

participates, subject to prosecution.

~ THE COURT: Well, counsel, it gives me an interesting
analytical problem that your help will be greatly useful to
me. Part of the reason I can see behind the legislature
using a word like "entice" is the fact of the great disparity
between adults and teenagers, especially teenagers 14 years
of age as we have in this particular case. Teenagers have
little, if any, judgment; otherwise, they would never leave
home. They.are sﬁbject to whim.in many ways in their
personal decision making processes. And because of that
fact, I think the legislature knowing that, wanted to put an
extra guard rail, if you will, around persons of thatrage.

And T can see that reasoning floating into as many different

terms as you have given me. I'm not so much worried about
"inecite." We have had incite to rict on the books for many,
many yvears. And we know what "incite" means. But some of

these others, "to lead," as you have given us, is a little

bit hazy.  But how is that ~- any one of those terms that you
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have guoted me from Scieszka, how is any one of those
susceptible of being innocently used by a person wﬁen the
basic inﬁeraction between actor and prosecutrix is the
objective of sexual contact? Knowing.that the sexual contact
is what is verboten, what is forbidden, how is it that
anything that is done wifh'a 14 year-old young woman done
innocently when that seems to be the outside objective, the
main objective? Don't I have to put the two of them together
in order to make sense of this? It's just troubling to me to

know what 14 year-olds are like, know what the legislature is

dealing with, and to then find that this use of this term is

violative of due process. 'Can you give me some thought on
that combined analytical task that we have before us?

MR. WRIGHT: Yes. The goals of the legislature.are
proper and laudable and beyond dispute. Protect an immature,
innocent, inexperienced teenager from an older adult during
these format;ve vears. The question is how to define it 50
that there is adequate notice and to prevent arbitrary
discriminatory selection in the prosecution of the
transgressor. And that's where I have the problem, because
if the'legislature would simply say, which they almost have,
we are not going to allow teenagers to engage in sexual
conduct if the partner is more than three years a senior.
Just a blanket prohibition like for under 14 year-olds in

Utah, that would be a bright line and wouldn't leave the

10
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discretion to the prosecutor.and then, ultimately, to a jury
to decide whether they liked the person or not and the
conduct. But here, the way the nonconsent statute is
writtén, it allcws even an act where a 21 year-old falls in
love with a 17 year-old and says I love you, and they do love
each other, and they engage in a sexual act in which she
consensually participates. If she says she was induced into
this, or led into it by his love, that is an offense under
this statute. |

THE COURT: Counsel, we do have a category of
offense, third degree felony, improper sexual activity with a
minor that I have seen prosecutocrs use very often in that
kind of setting. The consensual were madly in love. We
don't want to get married, we just want to be in love. And,
as a consequence, there is a third degree felony arising out
of that. Your concern is that a zealous prosecutor can take
that circumstance and, based upon the promises and devotiocon
and sincere.desires of the clder actor, take that from a
third degree felony and ratchet it all the way up toc a first
degree felony.

MR. WRIGHT: Correct. It woulﬂ fit the definition.
And because the way "entice" is defined, it doesn't require a
falsity like in Raggle (phonetic}, vou know, I love you,
wink, wink, but I really don't. The enticement can bhe

genuine true lcve and caring by the adult or the teenager.

11
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And that is still covered by the statute. Even if the
teenager otherwise conseﬁts in all manifestations, iegally,
it is an unrecbgnized consent because of the age disparity.
And so,.then you ledve the prosécutor to decide, in
exercising my discretion, am I going to go with the third
degree, the peashooter, or am I going with the nuclear
warhead prosecution and charging it as rape? &nd -=-

THE COURT: Counsel, let's take your client's
setting, which is different than the one-on~one setting. And

I still understand the need that the oné-on-cne setting is

" necessary because Mr., Jeffs is being prosecuted as an

accoﬁpiice. But let's take someone else in a circumstance
that I can imagine not very difficultly where the oclder
child, and I'll say child only in the sense that this rerson
is 19 years of age, is driving a car. The 14 year-old is
waiting outside her middle school. And the driver says, come
on, let's go to a party. You'll have a good tiﬁe. If the
party is set up simply to do, as often teenage parties are,
to get péople together, probably drink beer or anything else
that's available, or some other chemical inducement to
abandon one's inhibitions, it's your position that the
driver, not knowing what's going to happen at the party, is
subject to the first degree felony prosecution just by
saying, Come on, you'll have a good time, that's.all the

enticement that you need. And --

12
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MR. WRIGHT: <Certainly.

THE COURT: And a third-party actor at the party
commits an act cof rape under those circumstances. And it's
your pésition that Mr. Jeffs is thé driver of the car.

MR. WRIGHT: Certainly. That is the conduct which
enticed the ultimate union of the two people -~

THE CQURT: Okay.

MR, WRIGHT: -~ by which the driver was a
participant, participating. |

THE COURT: All right., Now, let's get to the
constitutional setting here'becauée, if I :ﬁie on this matter
constituticonally, I am saying as a matter of law that under
the facts of this case as I have it, as best I can apply this
statutory language and the definitions given to me by the
dictionary sources through the ap?ellate courts, I can not
place someone in Mr. Jeffs' position on proper notice and
accord them due process under the U.S. and Utah Constitutions
because somecne in his position could not or would not be
able to tell that their activity would in fact be unlawful
and, therefore, I must find the statute unconstitutionai?

MR, WRIGHT: Yes, sir.

THE COURT: But, in our facts, counsel, in our facts,
it wasn't Just, come on, let's ride to a party. In our
facts, it was, you need to marry tThis man. You need to

engage yourself in a ceremonial act which will, in our

13
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community, constitute a marriage relationship. And you are,

a8 a coisequence of that &ct, to have thildresn. And as I

have said previously, absent medical intervention, that would
imply anh act of sexual intercourse.. That's the facts that we
have here. That's the objective that was had here as.was
testified to ip the preliminary hearing. How ecan I rule that
that, as a matter of law, is not properly warned against with
the language of this statute? I would have a whole lot
easier time 1f it was just given a ride.

MR. WRIGHT: Well, a Catholic priest marries a 21
year-old and a 17 year-old and says, you shall get married,

go forth -- he reads the old testament. Then they go get

married and happily have intercourse. As a matter of law, if

they are, if both of them, if they are having the
intercourse, if thef are consummating the marriage in a
séxuaz aét because of the blessing of the priest, then they
are married, that was t£he instigation that made it cccur.
The priest committed the offense if we use --

THE COURT: What if the bride says I don't want to?
What if the bride says no?

MR. WRIGHT: To whom? The husband?

THE COURT: To the priest.

MR. WRIGHT: To the priest?

THE COURT: Yeah. Right there to the priest. Right

at the alter makes quite a scene in the church, I'm sure.

Ty
( )

i4
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But what if that's the comment made?

MR. WRIGHT: And he goes ahead and performs a
marriage?

THE CQURT: Um-hmm.

MR. WRIGHT: He may be thinking, I'm marrying someone
against their will in vioclation of some statute. Would the
priest be thinking I'm going to be prosecuted because
ultimate consensual sex would be nonconsensual as a matter of
law because I performed a marriage act? I don't see the
priest being on notice of that. I can see him being on
notice of some other thing, like, willfully marrying an
underage person. But when you take the big dffénse and
define it so broadly and inconclusively that it ailows the
pxosecutér to go éfter the partiéglar priest more
aggressively than anyone else, even more than the husband who
allegedly committed the act, that is the type of arbitrary
enforcement that is disallowed, in my judgment. |

THE COURT: All right. Do we have anywhere in the
nation a court addressing the use of this term "enticement”
as it pertains to a criminal viclaticon where that court has
said, you know, you throw enticement iﬁto the statute and it
just becomes overly broad? Have we got any authority out
there that you can cite me to, counsel?

MR. WRIGHT: 1I'm not aware of a case in which a void

for vagueness succeeded based upon the definition of the word

15
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"enticement."

THE COURT: All right. So, we would be plowing new
ground if we did this.

MR. WRIGHT: Well, it;s ground that's never been
plowed. So, yeah, plowing new ground. I mean, the issue
hasn't been addressed in either of those two Utah appellate
céurﬁs dealing with enticement.

THE COURT: All right.

MR. WRIGHT: I mean, it really wasn't addressed as a
void-for-vagueness. And a definition wasn't even regquired in

the Gibson case. But my problem in this case is the seccond

- part, even more so than the notice, the allowing of the

arbitrary enforcement by prosecutors who want to follow their
own predilection in not condoning the practices of, for

examplie, the Catholic priest, and selecting this case, no

~other case. I mean, I'm not aware of an case in Utah in
_ Y

which a prosecution has been had as an accomplice statute for
the religious person who officiated and counseled when
thereafter the marriage was consummated and there was sexual
act. I'm aware of no other prosecution£ not in this state,
or any state for that matter,. Yet, to go after -- and, of
course, this theory of prosecution would occur even if the
alleged victim in this case and her husband were stiil
happily married. If the cchabitation, the getting together

sexually resulted from this marriage. I mean, because it

y

16
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would be a lack of consent as a matter of law under the
statute 1f the person who performed the ceremonies cérried
out the religious beliefs of these people, if that's what
caused it to occur, because it's almost a "but for" ahalysis
when you read Gibson. I mean, but for thé conduct of this
person, that forbidden act would not have occurred. And that
is too broad of a criminal brush to paint and then only to
allow the prosecutor to go after the religious leéder and
ignore every other religious leader and the actual husband
who allegedly performed the act. To me iﬁ is -- it is plain
and simple arbitrary enforcement. It's almost in Kolender,
it says, guoting from Reece, in Kolender vs. Lawson, a
supreme cogrt case, "It would certainly be dangeroﬁs if the

legislature could set a net large enough to catch all

possible offenders and leave it to the courts to step inside

and say who could be rightfully détained and who should be
set at large."”

Just put into that, rather than the court, leave it
to the prosecutor to determine which individual in which
religion are we going to go after and not prosecute anyone
else for similér conduct.

THE COQURT: Counsel, I did not wani to lead you awa&
from what may have been another proper argument. And I want
to give ycu an opportunity to address this. You cite the

Hialeah case, U.S. Supreme Court matter, because of its

17




10

11

12

13

14

15

16

17

18

15

20

21

22

23

24

25

impact upon religious practice. If you want to tell me
something akbout it specifically from that standpoint. Again,
it's your m&tion. I'1l let you tell me about it. Anything
else you want to tell me aboﬁt it from that standpcint?

MR, WRIGHT: No, sir.

THE COURT: That covers it?

MR. WRIGHT: 1 think, obviocusly, you have read
everything and are well prepared. And you went right to the
crux of the issue more quickly than I would have got there.
Sc, I expressed exactly what our concern is on the vagueness
which allows over, overbreadth, almost, which allows a
prosecutor to select, I will go after this particular
cffense. And then, going to be sitting in froﬁt of a jury,
leaving them to decide with 16 or 19 different definitions,
is this defendant -- do we find his conduct distasteful
enough to fiﬁ within any of these. And it's almost to me
like the, one of the supreme court cases in which the fellow
was weéring an American flag on the seat of his pants. And
they found ﬁagueness in this flag in the contempt statute
because it allowed the jury to make the determination. And
it was pointed out or conceded at argumént of the case that
if it was an antiwar protestor who acted contemptuously after
a rally and used the flag to cover up from rain, a Jury could
easily convict, but if a VFW member just leaving é pro war

rally had done the same conduct, a jury would not confict.

e
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and it -- under the statute, there was no guideline that
allowed them to make this distinction.

THE COURT: All right, counsel. I'll give you a
chénce for rebuttal, but I'11 hear from the state next.

Thank you, Mr. Wright. Mr. Belnap.

MR. BELNAP: Your Honor, I would like to introduce
Craig Barlow, who is from the attorney general's office.
Craig joined our team. &nd Craig's going to be handling the
void-for-vagueness argument.

THE COURT: All right. Mr. Barlow, the floor is
yours, counself

MR. BARLOW: Thank you.

MR. BUGDEN: Mr. Barlow, before you begin —--

I don't know if_there is anything we can do about
this, but we were handed & note, Your Honor, that indicated
that the folks in the cry room aren't able to hear any of the
arguments. I don‘t know if we can move any of.the
microphones so it's going to apply to Mr. Barlow as well as
all of what Mr. Wright --

THE COURT: The problem that we have, counsel, 1is
that the podium is not miked. If I waﬁt to have g¢ounsel
heard in the cry room, I'll have to make counsel stand behind
the table. 24nd, in all candor to both of you good gentlemen,
I couldn't practice law in my own courtroom. The way I

practiced law, I moved around a lot. And being tied to that

i3
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microphone is a terrible impediment to the way I used to
work. But I'm net so concerned about that. Because of all
the efforts that we are making for dissemination and extra
tape copies, I'1l allow you to work where you want to work
from. We could pull the podium back; but this courtrocm's
not really useful encugh for that. And I'll give you
gentlemen full discreticon as to where you Qanﬁ to be. If you
would like to pull that mic over there --

MR. BUGDEN: 1f this was sitting near his podium, are
they going to hear it back there?

THE COURT: They will, cognsel. If we can do that.
Mr. Barlow, you are not proposing that Mr. Wright start over,
thougn, are you?

MR. BUGDEN: I think he will be even better the
second time.

MR. BARILOW: I'm sure he will,.

THE COURT: Mr. Wright is trying his best not to wear
out his welcome, gentlemen. Don't volunteer him for things
he deoesn't wish to do. I think that m;ght work well enough.
Thank you, gentlemen. As best yéu can.”

MR. BARLOW: Thank you} Your.ﬁbnor. May it please
the court and counsel. Contrary to counsel's argument, we
believe tﬁat 76~5-404 {11), the secticn of the code which
defines one way that consent may be overridden, that is, be

by ccercicn or enticement, is sufficiently precise as the

T
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court found in ancther case, in Sorry ({phcnetic), about
enticement over the internet, that it dces not leave
potential defendants withput clear notice of what is
prohibited. And it does not allow for discriminat@ry and
arbitrary enforcement of statutes where consent is an issue
relying on that subsection.

And as to the first amendment argument, because this
is a neutral law of general applicability, it does not
violate the free expression provisions of the first
amendment.

The court noted general rule of statutory
construction statutes carry a significant presumption of
constituticnality. It is presumed that the legislature used
the terms that it used with purpose. BAnd it is incumbent
upon courts to construe those terms in a clear and
understandable way 1f they can. The court in Gibson and in
Scieszka, I'm not going to get this right either.

THE COURT: Scieszka.

MR. BARLOW: Zesca.

THE COURT: And I am probably offending every Czech
speaking person in the planet, but we'll say Scieszka,
counsel.

MR. BARLOW: Thank you. I practiced last night, but
T knew I wouldn't get 1t. Those courts said that trial

courts should not indulge attempts to inject out into meaning

21
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when no doubt by a normal reader is present. And thgt is
certainly the case with enticement. In fact, it's |
interesting that "entice" or enticement is found in Black's
Law Dicticnary. Clearly, this is a term that Black and the
various iterations of Black's Dictionary understood to be a
term used in legal context. 2&And even though there were, I

think, by Mr. Wright's count, 19 different definitions, that

- would also be true of such terms as reasonable doubt, a

reasonable person ~-

THE COURT: Counsel, if you get me a reasonable doubt

instruction that makes sense in English, give it to'me,
because I haven't found one, yet.

MR. BARLOW: Well, we have all struggled with that
one. And I know that prosecutors and defense attorneys
clearly have two versions which are found to be correct, and
it's left to the court to decide. Nevertheless, "entice"™ is
not a word that is so elusive of understanding by a common
person that it is subject to void-for-vagueness issues. As
mentioned in State vs. Sorry, which is a different statute,
but where the crime itself is called "enticement of a minor
over the internet.” And it is the crime which prohibits
enticement of minors over the internet for sexual purposes.
In that case, I believe it was, again, Judge Orme who
found -- no. 1 apologize. It might have been Judge

Wilkinson, still on the court of appeals, who said that

I
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"enticement” or "entice" was a word that was sufficiently
precise to give defendants notice of what was prohibited.

THE COURT: Counsel, I don't really have a problem
wiﬁh the term "entice" as it has been addresséd in those two
appellate court cases. Being a trial court judge, I know
that constitutional questions are usually made at a much
higher peg rate than mine. But take the position thét Mr.
Wright haé given me. Take our priest, a young new priest
asked to perform a marriage. The bride is 17, the groom is
22.

MR. BARLOW: Which in Utah would not be a crime, Your
Henor. |

THE COURT: The bride is 15, The groom is 19%. No,
the groom is 18. He can lawfully marry without permission.
and that's another story. Anyway, the priest is
inexperienced, does not, prior to the performance of the
marriage, look at the marriage license to look at the dates
of birth and make any independent determination as to the
age, goes ahead and performs thé marriage, gives them some
advice that can be found deep within the lines of Genesis
and, thereafter, finds himself prosecuted because of the
bride's protestations. If anything, a priest engaged in an
act of negligence. 2And maybe that's what saves him because
he did not take the time that a priest in similar experience

in that area would have to look at the marriage license.
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Maybe just common ordinary run-of~the-mill negligence, not

even criminal negligence.

Mr. Wright's worried about that cleric being

prosecuted for first degree felony rape. 1 know the factual

differences in this case. Are the factual differences in

this case enough to save that particular problem?

MR. BARLOW: BAbsolutely. I believe so.

" THE COURT: From constitationai challenge?

MR, BAR#OW: Certainly.

THE COURT: Well, what about this language that Mr.
Wright gave me thaﬁ we don't leave it to ﬁhe courts tQ
determine whethe: or not this conduct is prohibite&?_ You
just going to leé&e it to jurists like myself to say to
juries, ladies and gentlemen, this one isn't coming to you, I
find it constitutionally vague under these facts? 0Or, ladies
and gentlemen, I think it makes constitutional muster. Take
your best shot at that time, then we'll let the appellate
courts deal with it? Doesn't that invite confusion?

MR. BARLOW: I have a couple of responses to that,
Your Honor. |

THE COURT: Go ahead.

MR. BARLOW: First, of course, we are not dealing, as
the court noted, with merely the performance of some kind of
a religious ceremony marriage. We have many other factors

preceding the marriage; in some cases, according to the
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testimony in the preliminary hearing, by years and years and
years at the Alta Academy; discussions with the child before
the wedding occurred, or the marriage ceremony; discussions
after, other cultural factors of which both the deféndant and
the child victim were aware. That's a difference.

Moreover, we have a mens rea requirement which was
not really addressed by Mr. Wright and.was perhaps implicit
in your gquestion, but not explicit, which is very critical,
according tc the cases.

THE COURT: Knowing, intentional, reckless.

MR. BARLOW: Exactly. And'you suggest that
negligence, under the circumstances of our ériest, again,
these are terms which juries define every day in every
courtroom in the ccuntry. A2And with all of.the facts we have
here, not just the isolated ones that counsel referred to, it
certainly is sufficient fof a reasonable jury to draw
reasonable inferences and toc make a fair and just verdict
either for acquittal or for guili. Such a determination and
such guidance from the court does not offend due process and
does not render this subsection either void because it's
vague nor an encroachmént on the first amendment.

THE COURT: Counsel, both my hypothetical priests and
Mr. Jeffs himself do occupy this unigue setting of a cleric
invelved in these transacticns. The free exercise clause has

been brought to my attention by the defense. Let me give you
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‘a chance to specifically address that from the state's

standpoint.

MR. BARLOW: I woula add to your premise that the
defendant enjoys other positions of special trust perhaps not
enjoyed by a cleric¢., He's nét only the leader, ostensibly,
of a religion, but he's also the leader of a community, both
culturaily, economically, socially. At least, those might be
facts édducéd at trial which may have some bearing on it, a
jury's decision.

THE COURT: Counsel, with respect to the specific
person in special trust or special relationship to the
victim, it doesn't mention mayor in there anywhere. It
doesn't mention chief of any number of committees or
anything. It's rather specific.

MR. BARLOW: Well, it 4is specific, Your Honor. But
it is including but not limited to statute.

THE COURT: If 1 go.much farther afield from that,
counsel, I do see a constitutional mine field out there that
might never quit. If we were to go to somecne based upon the
respect that they are held in a community, every community --
we just noted the passing of the last Ufahn who was on the
Jimmy Doclittle, 30 seconds over Tokyo raid. That person, at
least; should have, maybe for those who don't know history
weil enough didn't, but should have enjoyed enormous respect.

I'1l never forget talking with members of the Navaho nation,
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speaking in real reverence of the members of their community
who were code talkers. That's not the kind of position that
the legislature was talking about in this statute, was it?

MR. BARLOW: Well, neither of the twoe examples you
gave me. I think, there are positions of special trust,
circumstances which may cbhtain here. However, T have
digressed from your hypothetical.

THE COURT: A1l right; counsel.

MR. BARLOW: I would say as for the first amendment
issues, again, as I noted in my opening statement, the
statute in gquestion here is operationally neutral. It is a
law of general applicability. It does not clearly prohibit
conduct because of its religious or purported religious
nature. It prchibits conduct because it is unequivocally and
demonstrably dangerous and harmful to children. And it would
apply to religious speech, to secular speech, and to any
combination. It is that which is prohibited, not speech
because of its religious nature. And in order to find some
viclation of the first amendment under the free expression
clause, I think the court would have to find that it was
directed at religiocus speech specifically, not the Coﬁduct
which is harmful to children, which is really at issue here.

THE COURT: All right.

MR. BARLOW: Anything further from me, Your Honor?

THE COURT: No, counsel. I think I have heard from
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the state's standpoint.

Mr. Wright, let me give you an opportunity, if
anything, that's come to mind on this particular issue that
you would like to draw my‘attention back to. Go ahead,
counsel,

MR. WRIGHT: Yes, sir. Only to réiterate-that this

prosecution or the application of this statute, when combined

to the rape as an accomplice, where the actor has not been

accused, but we are merely going after‘a 19 yvear-old driver
who invites someone to a party, it creates a more difficult
notice application on the driver. And it creates, in this
case, the greater danger as pointed out by the supreme court
which, quoting Kolender again, "Although the doctrine focuses
both on actual ndtice to citizens, an arbitrary énforcement,
we have recognized recently that the more importgnt aspect of
the vagueness doctrine is not actual notice but the cother
principle element of th@ doctrine. The requirement that a
legislature establish minimal guidelines that govern law
enforcement where the legislature fails to provide such
minimal guidelines, a criminal statute may permit a
standardless sweep that allows policemen, prosecutors and
juries to pursue their personal predilections."

And our concern here is the pursuit of personal
predilections by the prosecutor and then by the jury who

makes the decision when the accused is a representative of a
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church that they may disagree with. Thank you, Your Honor.

THE COURT: All right. Thank vyou, counsel. Well,
the court having reviewed the memoranda filed by both sides
in this case, having reviewed the statute itself, bf course,
being completely and fully advised in the facts of this
particular matter, the burden to persuade the court that a
standing statute within the code passed by the legislature is
unconstitutionally vague is a heavy one. The court has to be
convinced, especially a court at a trial level, has to be
convinced that this statute is not susceptible of
constitutional definition, that the rerms in the statute are
used sO broadly as to invité arbitrary enforcement. And I
simply can not find that in this case. Under the facts of
this case; the term "entice" easily applies to the evidence
heard by the court at the preliminary hearing. The notice
requirement that due process demands would place scmeone in
Mr. Jeffs' circumstance well on notice that this marriage
ceremony and the duties attendant to it are being resisted by
this young woman, and that aﬁy words to encourage her to go
against her will could easily be seen as enticements. And,
therefore, I'm geing to overrule and deny the motion to
declare 76-5-406 sub (11) unconstitutioconally vague.

counsel, I think you have an excéllent record on
that. Let's go to our next motion. And that is the motion

to gquash the bindover. ‘Miss Isaacson, you are on your feet.
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I presume this one is yours, counsel.

MS. ISAACSON: You are correct, Your Honor.

THE COURT: All right. Go ahead, counsel. As you
can tell, I have read your motion carefully. Yocur memoranda,
I have it before me. If you want to cite me to anything
specifically,,i'm ready to turn pages. Go ahead.

MS. ISAACSON: Your Honor, we would ask fhe court to
consider gquashing two aspects of the bindover. 2and, of
coﬁrse, the court made very detailed findings as opposed
to =-- as to which provisions yocu were going to bind cover this
case for trial. And the first ruiing that we would ask YOu
to quash is your ruling that Allen Steed, Miss Wail's
purported husband, that he held a position: of épecial trust.
Now, of course, we loock to 76-5-406 subsection (10} for the
definiticn and sort of the beginning of the definition of
what cgnstitutes a position of special trust. Subsection
(10) just lists a handful of particular relationships that
are absdlutely, no matter what, going to be positions of
special trust. We don't have to go any further in the
analysis if we see this relationship. Parent, stepparent,
adoptive parent or legal guardian. Thaf‘s in the subéection
(10) of 406.

Then, subsection (10) refers us tc 76-5-404.1 for,
basicélly, an.expanded definition of position of épeciai

trust. And that subsection gives us ancther list. We go
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beyond the parent. We go beyond someone in the parental
role. And we talk about other relationships where it's clear

that the legislature, we, as a community have decided, you

know, if someone's under the age of 18, and they have a

relationship with an adult that's characterized by these
different labels, a parent, stepparent, and then they go on

to say things like, well, we are going to actually say there

are other relationships that we were concerned about. We are.

concerned about the relationship of coach to student, teacher
to student, employver to minor, grandparent, uncle, aunt.
There is a qqite a long list of relationships that we have
decided. We are just going to say, you can not consent.
Even 1if a 17 year=-old willingly has intercourse with an adult
teacher, the legislature- said even 1f factually there is
consent, legélly we are going to say they can not consent.
So, it's a strict liability statute. Doesn't matter what the
actual factual consent issue was.

Now, the court, in your ruling, correctly ruled. And
I am going to be specific about your language. I know you
know what your ruling is, but for purposes of the record I'11
pe specific. In your ruling, you indicated Mr. Steed —-- and
this is on page 148 of the continued preliminary hearing,
lines 19 through 21 -- "Mr. Steed was the actor in the.trip
wire threshold event that must be found before Mr. Jeffs'

liability could even be considered." And I +hink that was =2

31




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

term that you used on a number of occasions because, of
course, we are dealing with accomplice liability in this
case. And Allen Steed, his conduct, his liability, his
responsibility is the ﬁrip wire. Before we get -- before we
even talk about Mr. Jeffs occupying a position of special
trust, you have to find, and you so found, that Alien Steed
held a positicn of sbecial trust; So, we den't get to the
issue of Mr. Jeffs' religious leader, we don't get to Mr.
Jeffs as a former teacher. We don't get there unless Allen
Steed held a position of special trust.

Now, interestingly enough, towards the end of your
exchange with Mr. Barlow, there was kind of a little segway
to this issue of position of.special trust. And I think you
made reference to a mayor, made reference to code talkers, or
other people of respect in the community and said to Mr.
Barlow, hey, I think, you know, the list Qan't be forever.
It can't be anyone who is respected in the community who
holds a position of special trust. I mean, why did ﬁhe
statute be created in thé first place? Why did the
legislature do this? Because it would never be contemplated
that it would be appropriate for a minof to have relations

with a parent. These things are obvious. Decided it's not

" appropriate with a coach, not appropriate with a teacher, not

appropriate with a grandparent. These are things that are

obvious.,
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And then we get to this phrase in 404.1 that
basically defines what position of special trust means. It
means that the adult holds a position of authority by which
they can exert undue influence over the minor. And it's
true, as Mr. Barlow indicated, that the.statute provides that
the list is not exhaustive. The list that we have talked
about, the types of relationships that I have mentioned, you
know, you can still find other relationships that are going
to occupy that position. But it's our position that a
husband and wife relationship, just like the mayor example,
should never be part of that list. Why?

THE COURT: Counsel, let's take the specific facts of
this case so I can follow your reasoning. Because, first of
all, we don't have a husband and wife relationship. This was
not a lawfully licensed and sanctioned union. - This was done,
basically, as a pretext.to place Mr. Steed in that
relationship without lawful sanction, because the statutes of
the state of Utah would not have put up with it, nocr do I
believe would the statutes of the state of Nevada would have
done so. But you might have tc ask Mr. Wright about that., I
suspect he knows more about Nevada law than I do. But this
is not like husband and wife. Legally, it can not be. I
understand your argument, but I have to draw that distinction
here. This is a relationship that is created within the

community. And that's, again, where I see it getting a
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little bit elusive. I'm not going to cail them husband and
wife because they are not, not under the law that ﬁe have it
before us now. But there is some kind of relationship
éstablished here, within the Hildale community, that is
created by this union. Take it_from there, counsel.

" MS. ISAACSON: Let me jump to the specifics of your
ruling and kiﬁd of talk through that part of it. And this
fabric of the community concépt, you indicated at the
continued preiiminary hearing and, quote ~- this is on your
ruling at thé end of page 148 and beginning of 149. "By
virtue of the fabric of the communiéy in‘which Miss Wall
lived, the Lincoln County ceremony, the pre-ceremony
interview, and as it applies to count two, the post-ceremony
interview." And you were indicating that this is-part of the
position of special trust with respéct to Mr. Steed, if I
unﬁerstood in your ruling correctly. Then you go on at the
beginning of page 148, lines 2 tﬁrough 5. 2And the court
ruled, "While not lawfully a husband,lhis status was urged
upon Miss Wall in that fashion. And, therefore, he, in her
mind, occupies a position.of special trust."

And so, my understanding of your ruling and,
certainly, Miss Wall testified, she believed she was married.
On preliminary heéring, page 137, line 9, "I was now his wife
after that ceremony." Certainly, she perceivéd herself to be

in a husband and wife relationship. The sisters did..  They
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testified to that. The whole community treated them as if
they weré husband and wife. And the position of special
trust, at least as I understand your ruling, and as you
articulated at the continued preliminary hearing, was part of
the analysis was the reason why he had power was because he
was a purported husband. I understand they were not legally
married. I understand that. But the reason why the husband
and wife relationship is different from these other, cocach,
and whether it's purported or legal, why is it different fﬁom
the parent relationship? Why 1is it.different from the coach
relationship? Well, it's anticipated, as the court has said
many times, that at some point there is likely to be
interéourse. There is likely to be sexual contact. And the
court hasz said that many times.

So -- and I'm kind of getting coff track here as we
kind of jump around. But I think when the court made 1its
ruling with respect to the position of special trust, the
only way Allen Steed, according to the testimony, was able to
exert undue influence, if you come to that conclusion, would
be as a status as purported husband. And the reéponse of the
state to our motion to quash with respect to this éarticular
issue, and now I'm kind of shifting to a different issue,
their response as to why Allen held a position of special
frust was because of Rebecca Musser's testimony about the

community, about the religiocn, the teachings of the religion,
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about c¢bedience to your hushand, those sorts of things. And,
certainly, it's our pcsition that it would be improper for
Miss Musser to decide that Allen Steed heolds a position of
special trust. And then; when Elissa Wall goes on to say,
and this was guoted in the state's brief, when she goes on to
say, "I felt like he had power over me. Or, I felt Like
because of his status as my husband I.felt this pressure to
comply”™ ~- she dcesn't, by her own subjective belief, the
alleged victim, doesn't get to say this adult occupied a
position of special trust. That's for the court to decide.
That's for you to decide.

And the one part of this analysis, the first part
that we are concerned about is this husband and wife analysis
that's part of the ruling at this point. We are concerned
about including that in this list. Just like =-- I mean, I
ﬁnderstand mayor is a big jump. But I'm saying, I'm |
asserting to ycu that this jump to purported husband and wife

toe include that in the list is not proper.

THE COURT: Counsel, rape, under Utah law, can still
cccur between lawfully wedded persons, husband and wife. The
actual husband and wife relationship, n§ longer, when I began
practicing law, that was different. But, now, since the
statute was amended, rape can occur within marriage.

MS. ISAACSON: Correct.

THE COURT: Nonconsensual sex can be a first degree
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felony. Dcesn't that have a tendency to weaken your argument
somewhat? How do you deal with that?

MS. ISAACSON: Well, really, that can be dealt with
with other statutes. Certainly, the consent stétute you
express through conduct or words. I don't want to have
sexual intercocurse with yocu and you say that to your husband
and that's good enough. That fulfills the purpcses of the

rape statute. That's covered. We have got that dealt with.

~But, again, we have got this -- we have got this particular

statute, strict liability statute. And to say that a husband
and wife, or a purported husband and wife,.that this husband
falls into this category of position of special trust,.we
should be limiting, Jjust as you indicated, we should be
limiting the application of this subsection (10). We
shouldn't be expanding it to make anyone who is an adult who
engages in sexual contact with someone under the age of 18
because, really, as you indicated, it could bkecome so0 broad,
and I'm afraid that this husband and wife aspéct is part of
making it too broad. Because it is anticipated that at some
point a husband and wife would have sexual relations. It's
not like a parent and child where that would never be
acceptable.

THE COURT: And, theregore, the bindover should be
guashed as to that element?

MS. ISAACSON: Just toc subsection {10), Your Honor.
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So, let me just talk a little bit about some of the religious
implicaticns. You know, I think this court has worked or, at
isast, has articulated on many occasions that the court will
not and does not want to characterize the culture in Colorado
City, the followers of Mr. Jeffs as some sort of negative
broad brgsh strokes.

THE COURT: We simpiy will not engage in
sterecotyping, counsel.

MS. ISAACSON: That's exactly what you said. And I
Just want to quote, before I get into my argument, an
exchange that you had with Mr. Shaum at the end of the
preliminary hearing. And Mr. Shaum had stated, and this is
on page 52, line 16. Mr. Shaum stated, "That's the way the
culture works out there. They are to get married and have

children. He knew what was going to be the obvious result of

that marriage.”

And, Your Honor, you were very quick,.and I think
very appropriate, to interrupt and say, "Counsel, let me
caution you at this point to avoid the concept of that's the
way the culture works cut there. The court cén not and
should not simply stereotype and draw facts or conclusions
from that setting." I think that was completely appropriate.
And we appreciate the court intervening and saying we are not
going to stereotype. But, part of the analysis in this

subsection (10) ruling does get into stereotyping, does get
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into the issue of the religious overlay. 'And, ultimately,
what happened in this part of the ruling is that there was
the talk of Allen Steed being a priesthood head. And what
the state talks about in their memorandum is how you have
this relationship with your father as a girl in this
community. And you have complete obedience and loyalty to
him. And then when you are married, legal or not, when you
are married in this community, then all loyalties and
everything transfers to the husband. And there is this
concept and the argument that the state made at the end of
the preliminary hearing was that ydu should find a position
of special trust because the way that Allen Steed held the
statgs and was able to exert undue influence as a status of a
purported husband and a priesthood head. And, basically, how
T have tried to think about the ruling, and what it would
ultimately mean if we were going to write a statute that
would apply to the facts of the ruling in this case, it weould
be that purported wives in the FLDS faith, as practiced under
Warren Jeffs, can not cdnsent to sexual intercourse with
their purported husbands until they're age of 18, It would
be a very religious specific concept. And, certainly,.the
concept of priesthood is someﬁhing that we see in other
cultures. We certainly sée it in the LDS faith. Most
couples, married couples in the LDS faith have a situation

where the man holds the priesthood and the wife does not.

39




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

OurAconcern is that the way that this whole subsection {10)
has been applied is we are kind of encroaching on that area
of having to make an analysis based upon religicus practice
and religious belief;

THE COURT: And Hialeah tells us we should be very
cautious in those waters.

MS. ISAACSON: Absolutely. And that's the thing that
stands out tc me in this aspect of the ruling, there is the
husband and wife aspect. But, more importantly, this concept
of priesthood, this concept of how the community works, this

is a religious community. And that's -- that's how the

culture works. But we are talking about religion. And we

are talking about the practice of religion. And to say that
only FLDS men can hold a position of special trust in a
purported marriage, yet, are we going to apply that, then, to
if, letis say that there is a marriage between an LDS man who
is 19 aﬁd a.14 yearfold girl who is LDS, and for whatever
reaéon, there.is some technical defect or there is a problem
with the validity of the marriage, or they just, they go and
haﬁe a marriage that's not sanctioned by the state at all,
for some reason, because of his priesthéod status, because he
holds the priesthood in the home, are we going to say that he
holds a position of special trust? That's the sort of the

next step that we are concerned about, how this affects the

religious aspect.
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THE COURT: Counsel, why is this not something that a
jury can look at and make a determination based upon the
evidence in the testimony that they would ;eceive during
trial? Why is it that a jury is incapable of iooking at this
setting and conducting this analysis within the context of
these pafties, these people, and make that kind of a
decision? Why hasn't it reached the probable cause.level o
allow a jury to do that? Why should I, as a matter of law,
take that out of the hands of eight citizens and however many
aiternates that we want for trial?

MS., ISAACSON: Because this is brand new stuff.. And
I think that -- I can't even think of a case where there's
been urged that the position of special trust should be
expanded in this way. And I think that by putting it in the
hands of the jury this is not what the Utah Legislature
intended.

THE COURT: Didn't the legislature give us this open
window to look for unigque circumstances and in giving us this
open window, give us the opportunity to craft our work here
for that setting? Isn't that why they drew the statute this
way”?

M3. ISAACSON: I think they absolutely did. But it's
our position that this is not the case, and that they did not
intend that purported husbands and wives, and they certainly

didn't intend that religious practices be analyzed and
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scrutinized in determining whether or not someone holds a
position of special trust. The analysis was not that. And,
again, we don't get to Mr. Jeffs until we finish with Allen
Steed. But the analysis was not that Mr. Steed was a
religious leader. Instead, it was this kind of a fabric that
you observed or described of the religion, of the priesthood
and of this husband and wife relationship. And,'again, I
understand that theré is ﬁo legality. Buﬁ, Miss Wall
believed she was married. And the court, in your ruling,
specificaily made reference to the fact that the parties
that, it was urged upon her that "this was your husband."

Bnd it was urged upon her that he holds the priesthood. And

_i just -- we have got plenty of other ways to move forward in

this case, Your Honor. And you have so ruled. And I just
think that this portion, this strict liability below the age
of 18, this ruling is just an expansion of the statute that I
don't think that.the Utah legislature intended and that we
don't think is prop@f.

THE COURT: Thank you, counsel. In behalf of the
state, who is going to argue this side of it from the state?

MS. ISAACSON: Well, Your Honor, we have one other
aspect of our motion to quash. I forgot.

THE COURT: Oh, my apologies, counsel. I thought you
were done.

MS., ISAACSON: Well, I'm just getting started, Your
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Honor. ©No. Actually, the bulk of the argument, I think it{s
a little more complex when it comes to subsection (10}. But
we also ask you to gquash the bindover with respect to this
issue -- and this is sort of the flip side on the subsection
(10) . We've got Allen as the trip wire. And I'm asking you
to reject him being the trip wire. Now, on this other

argument, I'm referring to the subsection about lack of

consent with respect to words or deeds, subsection (1). And
we are not asking you to guash -- well, we are asking you to
gquash the bindover. I'm not asking you to re—examine your

ruling on Mr. Steed. I'm conceding for purposes of this
argument that, at least, at the probable cause level, your
ruling that there was sufficient testimony given inferences
to the state that Miss Wall expreséed lack of consent through
words or deeds to Allen Steed we are not challenging that at
this point for purpcses of the preliminary hearing. What our
argument is, is that with respect to subsection (1), that Mr.
Jeffs was not aware that unconsented sex, sexual rélations
were taking place between these two. And I'm just going to
briefly -- I have putlined it in detail in the brief, but --
and I understand this cconcept —-- well? let me just back up.
The state has to establish, number one, intercourse was
occurring. Number two. That Miss Wall expressed nonconsent
through words or deeds. A&And in order to get to Mr. Jeffs,

that he knew unconsented sexual intercourse was happening and
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in soﬁ@ way aided and abetted that. This is where we believe
the state's proof failed at the preliminary hearing. And I
understand this concept that everyone keeps repeating, or the
presecutors keep repéating, that, well, when she said, I hate
this guy. " I don't want to marry tﬁis guy. I think he's =z
creep, that that somehow, the inferences that, well, there is
no way she would have consented to sexual intercourse with
him and so, Mr. Jeffs should have known.
Marriage happens for a lot of different reasons.

Some people marry for love. Some people are very attracted

" tc one another and the issue of intimacy is forefront on

their mind. But people marry for other reasons. And people
marry for security. People marry for money.
THE COURT: Or for a green card.

MS., ISAACSON: Or fer a green card. They marry for a

~variety of reasons. And, although, I understand what Miss

Wall expressed about the marriage, it's also true that Miss
Wall acknowledged, as I asked her on cross—examinatiqn, that
she waé soﬁeone that wanted children. And I'm just asking
you to think of a situation where, you know, maybe I'm at the
point of my 1ife where I want to have chiidren, but I haven't
fallen in love, I haven't found the right person. Well, I
might marry someone that I don't particularly care for. I
might enter into that marriage relationship reluctantly. But

I really do want to have children, so I'm willing to engage
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in intimacy with that person for the sole purpose of having
children. Not because I want to, but that's because ihe way
children made. So, in this case and, of course, the culture,
and you have heard at least the dating cultute or lack of
dating culture, the way that things worked in this éommunity
and what Miss Wall believed was appropriate, what Miss Musser
believed was appropriate, was there was 0o dating. There was
no courting. And it was very common that when you weare
placed with someone, that you were very unfamiliar with them.
and so, it certainly would be -- and everycne on board, and
there was a long list of people who spoke with Miss Wall
about the marriage and encoﬁraged her to marry. 'We had her
mother. BAnd her mother said things like, you know, you'll
learn to love him. Give it time. You'll be happy. Her
sister, Rebecca Musser, who was here, said that she talked to
her at length. Said, yocu know, this is the right thing for
you to do. There were also some other discussions abocut some
other things. But, really, no one cohtemplated mother, any
of these people who were counseling Miss Wall, no one
expected that, oh, we expected there was going to be
unconsented sex here. The goal and the hope of everyone was
that even though there was this reluctance about mérriage
that she would grow tc love him and, certainly, no one

expected that there would be unconsented sexual dactivity.

That was not the plan. No one planned that. ©No one expected
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that or wanted that. And you heard that from everyone in her
family. So, I don't -- the idea that Mr. Jeffs was put on
notice that because she was reluctant to marry this man
didn't want to marry this man, ﬁhat, ultimately, there would
be unconsented sexual activity is one of those inferences,
cne of those jumps that State v. Virgin talks about.

THE COURT: Well, counsel, let's take Clark and
Virgin, Pledger, that line of cases, talking about what
happens at a preliminary hearing. You have given me a series
of inferenées £hat the ccurt could draw'from this in order to
steer away from bindover and quash it. ﬁasn‘t the supreme
court and the court of appeals told this trial-judge that
when I have a series of inferences I have to draw them in
favor of the state's theory?

MS. ISAACSON: Well, I think that'é true. But --

THE COURT: Virgin gives me a little bit more wiggle
rocm than I had before that case gave the opinion. But other
than that oﬁe, I don't have much, do I?

MS. ISAACSON: Well, as the ccourt noted in your
ruling, you are no longer a potted plant.

THE COURT: 1I'm glad to hear that, counsel. I'm glad
somebody else ﬁﬁinks 530,

MS. ISAACSON: And Virgin, at 137 F.2d 792, said
that, "Magistrates are free to decline bindover where the

facts are provided by the prosecution provide no more than a
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pasis for speculation as:opposed to providing a basis for
reasonable belief.” It's our position that it was a
reasonable belief of Mr. Jeffs to think that there would be
consensual intercourse. I understand that the initial
reluctance. But he did not know, for example, there were
scme things that Miss Wall testified to that she ran from Mr.
Steed. Mr. Jeffs was never told about that incident.

THE COURT: Well, we certainly don't have any
evidence of it.

MS. ISAACSON: At least, she didn't mention that she
discussed that with him. She talked about what she did
discuss with Mr. Jeffs at length. We just believe that the
inference that her reluctance to marriage was a prospective
declaration that she was going to not comsent to sexual
intercourse in the future is just speculation. That's our
posi%idn.

THE COURT: Okay.

MS. ISAACSON: Let me just make sure I have covered
everything.

THE COURT: I'll be still.

MS8. ISAACSON: Oh, there is one more ltem, Miss Wall
testified, preliminary hearing, page 170, lines 1C through
11, and noted that in one of these meetings that Mr. Jeffs
actually said, he asked, quote, "He asked us if we had ever

+ried to have children." That in and of itself shows a lack
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of knowledge on fhe part of Mr. Jeffs. Why would he ask that
question if -- and this was laﬁe, late into the relationship.
Why would he ask that question if he knew they were having
intercourse or uncoﬁsented intercourse? That, to me,
suggests actually the opposite. The teachings and the
ceremony, the teachings that came before, the meetings, the
ceremony, they were not a command to have unconsented séx.
And we believe that you should guash the bindover with
respect to subsecticn (1) with Mr. Jeffs being an accomplice
pnder-subsectiohr(l). Do you have anything else vou would
like to ask me?

THE COURT: I think we have covered it, counsél.
Thank you.

MS. ISAACSON: Greét. Thank you.

THE COURT: From the state, Mr. Shaum, you are going
to address this motion?

MR. SHAUM: Yes, Your Honor,

THE COURT: All right, ccunsel.

MR. SHAUM: First of all, Your Honor, I think a few
distinctions need to be made in this particular case. There
have been references made in the defensé's brief as well here

today comparisons made with other churches and this culture.

‘or this particular religious group and Mr. Jeffs. There are

some unique features to Elissa Wall's situation that she

found herself in when she was married off to Mr. Jeffs.

.

48



10}

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Number one --
" THE COURT: Mr. Steed.

MR. SHAUM: Steed. Excuse me. Number one. She was
a minor, a 14 year-old girl at the time of this alleged
marriage. Number two. She found herself in the pésition of
becoming a bride through an arranged marriage type of
condition or position that she was put in. She was told she
was going to marry not just anybody, she was going tec marry
her cousin, and then was whisked off and put into & marital
ceremony and married, so to speak, or was given to Allen
Steea in a frauduleht or fictitious marxiage_cerémony,
because it was illegal in thé state of Utah. And.it's guite
obvious in the evidence presented at the preliminary hearing
that Mr. Jeffs and all those who were involved in that knew
perfectly well what they were doing and the illegality of it,
hence, ﬁhey leave and go off to some hotel in Caliente,
Nevada to accompliéh their purposes.

Let me first address now the positicn of special
trust under 76-5-406 subsection (10). That partiﬁular
subsection only applies to miners. So, when we talk about
the potential ramifications of opening‘up the definition and
the possible individuals that could be in a position of
special trust, this only applies toc those who commit acts
against people under the age of 18, minors and children.

The definition of position of special trust itself,
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before it lists specific individuzls who might be in such
positions, limits or restricts or constrains those
individuals who might be considered to be in a position of
special trust. That position occupied by a pexrson in a
positicon of authoriﬁy who by reason ¢f that position is able
to exercise undue influence over the victim. It's impessible
to expand that definition beyeond what is given under the
statute. Of course, we do have a list, a nonexclusive list
of people that would fit within that definition. It is fair
for this court to allow a jury to consider whether or not Mr.
Steed was in a position of authority and thereby was able to
exercise undue influence over this particular young lady.
And that, I presume, if this particular subsection was
allowed to go to the jury, that the court would have a jury
instruction telling them what to consider and what type of
individuals would fit that definition of a person being in a
position of special trust. |

While a2t preliminary hearing we gave the court one
example of why Mr. Steed is in a position of special trust.
Theée was ancther example given in the brief that the court
submitted -~ or the state submitted to the court recently.
Not only does Mr. Steed fit the definition of a person in a

position of special trust by the fact that he assumed the

role of now the parent to this minor girl and all of her

loyalties were to be transferred to her, but by Mr. Jeffs'
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own instruction to her and dwn counsel to her, he became her
priesthood head. Whaf does that mean? He was to give
herself to him and that, essentially, she was to talk to God
through him, through his priesthocod.

State submits to the court today that that position
of special trust looks an awful lot like a religious leader.
He becomes her voice to God. He becomes her xéligious head.
He becomes her spiritual head. and, therefore, not only does
he bscome a person in a position of special trust as an adult
figure over her, but as a religious leader over her as well.

The state simply is not stereotyping any religious,
any religion or culture. We are focusing on the teachings
and the counsel that Mr. Jeffs gave to children at the Alta
Academy, to Miss Wall pricr to the marriége and after the
marriage, during her first visi£ to him when she said she -
wanted a release.

Turning to that particular time, she came to him
after the marriage and said, I can't do this. I just can't
be Allen's wife. He tells her, You will learn to love him,
that Allen was her priesthood head,_that she needed to be
obedient without guestion. And, again, we are not talking
about an adult who has some level of choice here. This is a
minor who is told, you be obediept to this man becauée he is
your priesthood head. She asked for a release. How does he

respond? Give yourself, mind, body and soul to Allen.
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There 'is no question that Mr. Jeffs intended Allen
_Steed to ccoupy a prosition of special trust. He defined what
his role was to be, defined that to this 14 year-old young
girl and then pléced him in that position so0o he could indeed
occupy that position of special trust to exercise undue
influence over Elissa Wall, including to have unceonsensual
sexual intercourse with her,

Turning to the subsection (1) of 76-5-406, counsel
stated that marriage happens for a variety of reasons. 1
would submit to the court that the most obvious reason 1s o
bond, to have a bond, to be unified as a couple. But, as
pért of that, and certainly as was taught to these children
at the Alta Academy and in tﬁe Hildale/Colorado City
community, is to have children. Evidence presented at the
preliminary hearihg from Rebecca Mussei and from Elissa Wall
was that you are supposed to have children immediately. That
marriage meant children. Mr. Jeffs, obviously} knew that.
Mr., Jeffs taught that. While there might be other
considerations, other possible reasons to get married, the
main reason 1s to have kids. And, as the court has pointed
out, absent some sort of medical intervéntion, it's going to
happen through intercourse.

There is no indication in any of the evidence
presented at the preliminary hearing that Miss Wall entered

into this reliationship other than because she felt pressured.
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She felt there was no way out. Despite her protestings that
this was going to happen, this was going to go forward and,
if she didn't, she was in jecopardy of being removed from this
community. |

Going back agaiﬁ to the testimony at the preliminary
hearing, prior to the marriage, Miss Wall, when she finds out
she is to be married, calls Warren Jeffs, told him what was
going on. And that he told her then he was going to talk to
Rulen Jeffs and get an answer for her and to tell him that
she was tco young, didn't want to get married. Later, when
she found_out that, apparently, from,.according to her
assigned father, Mr. Jessop, that Warren had said this was
God's will and you are to do it anyway, she had a meeting in
Warren's office. And she told him, I don't think this is
right for me. I need to have some time to grow up. I'm not
prepared for this kind of responsibility. I'm not willing to
marry my cousin. Flat out, I'm not willing to do it. What
dig Mr. Jeffs téll her? He directed her to deo it.and said it
was the will of God, that this was & revelation from God.
After she has the conversation with Rulon Jeffs when she
tells her, "Honey, follow your heart," Miss Wall tells that
to the defendant. Aand the defendant, of course, says, well,
your heart's in the wrong place. This is your mission and
your duty. He is not taking no for an answer. He's got his

no. He's got his words. He's got every indication that this
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'girl does not want to'go forward with anything to do with her

cousin. In fact, she said, Well, if I've got to marry

-somebody; can I marry somebody else? Mr. Jeffs tells her,

that is for the prophet and for myself to decide. 1It's not
her decision. That's fér them to decide who she will marry.

She tells Mr. Jeffs, I won't do this. I can't do

this. And this is prior to the marriage. Then, of course,

as the court knows, there is much in her conduct at the

marriage ceremony indicating that she's unwilling to do this.

On several occasions, he has to repeat. He has to repeat to
Miss Wall, to hold his hand -- to held his hand when the
marriage ceremony begins. He has to répeat the marriage vow

and actually get her mother up beside her to suppoﬁt her
pefore she would be willing to say "yes"™ or "I do" or
whatever, He, then, has to repeat for her to kiss Allen
Steed. Her conduct is showing anything and everything but a
willingness to go forward with this relationship, not just
the marriage, but anything that might cccur during that
marriage. And that includes sex.

Now, this is a young girl who doesn't even know what
sex means. But if she did, she would héve certainly told him
at that time, that I don't have to have sex with this guy. I
don't want to kiss him. I don't want to hold his hands. I
don't want toc be Qith him. That wsa what she communicated to

Mr. Jeffs, And Mr. Jeffs knew from the very beginning, from
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the first éontact, that she did not wish to engage in any
kind of relaticnship with her cousin.

Finally, after she 1is married off, and Mr. Jeffs puts
her hand con Allen's hand.and says multiply and replenish the
earth and bring up chi;dren in the priesthood, it's pretty
obvious there. I mean, there is no question what he is

saying there. Bring up children. What does that mean? Go

have intercourse so that you can procreate. And she comes
back and says, hey, I can't do this. I want a release. 1
just can't be Allen's wife. He touches me and does things to

me that I don't think are right. And that is when Mr. Jeffs
said, well, he's your religious head. You need to be

obedient to him without question and give yourself mind,

body, and soul to Allen. These are man/wife relations. And
this is what he is supposed to do. She asks for a release.
and he said no. There is not one indication in any of their

communications when the whole issue of whether or not Elissa
Wall should be married, let alone to her adult cousin, did
she ever indicate to Mr. Jeffs that maybe she would be
willing to do it for other reasons; Hg knew it. He ignored
it. He commanded it. He said it was her duty and told her
that there would be ramifications if she didn't do it. He 1is
on perfect notice by werds or conduct that she was not
consenting to sexual intercourse. Thank you.

THE COQURT: Thank you, counsel. Miss Isaacson, we'll
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give you somé rebuttal.

MS. ISAACSON: Well, four Honor, with respect to the
position of special trust, the reason why we have preliminary
hearings and tﬁe reason why you are asked to evaluate the
evidence is that we want to make sure that we.ferret out
prosecutions that are not warranted under the law.  2nd I
understand that -- I mean, this is a situatioﬁ where this is
a very novel, I would say truly unigque expansion of this
statute, position of special trust. And, certainly, nothing,
nothing that I have seen reported comes close to this sort of
ekpansion of the list. The liét can be expanded, but I think
that this expansion is one that should not_go forward. The
idea that, well, this is just a jury question. Well, the
reason why we are doing this, the reason why we are going
through this exercise at the preliminary hearing is to make.
sure that the jury is presented with appropriate legal
arguments. And, again, this is something that's going way
far afield of what, from our position, what subsection (10)
was intended to contemplate. The one piece of language is,
that I don't think Mr. Shaum mentioned, he talked about this
undue influence. Well, there is undué influehce, but there
is the cther céunterpart which is posiéion of authority.
Well, where did that authority come from? Came from status
as husband. Came as status as priesthood head, according to

your ruling. The ruling was not that he was a religious
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leader of Miss Wall. It was that he was her priesthoéd head
and he was her purported husband.

THE COURT: Counsel, isn't there in that title an
implication of some leadership position és the tradition of
the culture? There was testified to for the court that the
two are intertwined to some extent. Aren't they? Or do you
think not?

MS. ISAACSON: Well, the problem is that this concept
of the man being the religious head, or whatever you want to
call it, this can be found in many cultures. And this
expansion, if we look at, you know, I mentioned the LDS faith
and the idea of the concept of priesthood holding in that
context, T mean, are we gping £o say that any time that there
is a culture in which there is, it is taught that the.hﬁsband
has some sort of position of authority -- I mean, it's a
patriarchal concept that the man is the head of the
household. &and this applies tec many cultures, not Jjust
cultures in Utah, certainly. And so, again, the idea is that
we are getting far afield. If this position of authority
comes from religion then, again, we are in that making the
determination on some religious beliefs. And that's
dangerous ground. That's dangerous ground under the
subsection.

Now, one thing that Mr. Shaum said, and I don't know

if he, if he was -- which subsection he was referring to.
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But he, basically, said that the marriage happened because
she felt like she had no choice. Well, she also told us she
was a very religious young girl. She believed in the concept
of placed marriage. ©She believed in the concept of.
revelaticn. She believed in all of these'concepfs. And part
of the reason -- part of the reason that she agreed, and she
told the court this, was because, "I believed in some way
that this was the right thing to do because I was a religious
perscn. I believed these things to be true."” She doesn't
now. Sc, we are getting a kind of a view of the past coming
from her leaving that religicn. But, at the time, she
described herself as a religicus person and someone who
believed in a1l of these things that were taught. And so,
the idea that she_married for completely cut of force, I
think it's contradicted by her statements that, vyou know, she
believed in this religion. |

And the concept of her saying -~ or, she testified
and told Mr. Jeffs, "He's touching me in ways that he's
making me feel uncomfortable," the inference that there is
absclutely unconsented sex going on and that Mr. Jeffs knew
it and, again, there's like we have the'issue cf count one,
and we have count two. Count one, all wé have got 1s the
marriage ceremcny and some discussion about whether or not
they are going to be married. I think the court can make a

distinction between the interviews that happened later. And
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with respect to count one, the fact that she at that point
didn't like Allen and was resistant to the marriage and count

one time frame, there is just no way that he could have had

knowledge, or it's.a reasonable inference that he would have

knowledge that there was going to be a prospectiye
unconsented sex éct.

Certainly, with respect to count one, because of.the
limited contact and what was discussed, maybe a slightly
different situation in subsection (2), but we still believe
that the inference is speculatioﬁ.

And, again, just with respect to both issues, the
reason why we have a preliminary hearing, the reason why we
are_asking you to reanalyze some of these aspects of the
bindover is that the supreme court and the court of appeals
have said the preliminary hearing serves a real function.

And Virgin, the facts of Virgin tell us that it is the job of
the magistrate, to review the evidence. And when the state
has however many theories they put before you, the court has
to carefully loock at each theory, look at each portion of the
statute and decide, have they met their burden. And if they
haven't, those aspects of the ruling should be quashed.

Thank you.

THE COURT: Thank you, ccunsel. Well, the court has
looked very carefully at this e§idence at the time of the

preliminary hearing. And I have re-examined it as my
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attention has been drawn by the briefs of couﬁsel; And the
court, having looked at it a number of times, still finds the
bindover is appropriate. The motion té guash bindover 1is
overruled and‘denied. And the matter will go forward as
bound over.

Now, that brings us to the motion for change of
venue. And, counsel, let me guestion, is there anything that
we can do untii Mr. Jones gets here, Mr. Bugden? Or should I
recess until this afternoon? You tell me, counsel.

MR. BUGDEN: We need to recess, 5udge.

THE COURT: All right. What time do you anticipate
having Mr. Jones here, counsel? 1:307

MR. BUGDEN: I think that would be the best. He
arrives at 12:30. And you know --

THE COURT: Gives some time to have lunch and talk
and get ready. Let's plan to come béck into sessicn at 1:45,
everyone. 1:45, Thank you, everyone. We'll be in fecess.

(Whereup@n, a lunch recess was taken.)

THE COURT: Thank you, everyone. We are back on the
record in State of Utah vs. Warren Jeffs. Mr. Jeffs is
present. His counsel is alsoc here.

Mr. Bugden, you are leading the charge on the motion
for change of venue, I presume. 2And you have a witness or
two that yvou wish to call, counsel?

MR. BUGDEN: I have two witnesses to call. Before we
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begin, judge, may I just inquire, do you have the exhibit
that was included with the change of venue motion?

THE COURT: I do have that, counsel. And I think we
need to mark this again. For this one,'counsel, I want us
all to be very, very protective of the record, make sure that
we have a good record for obvious reasons, if this needs to
be handled on an interlocutory basis. This exhibit'will be
marked as Court's Exhibit No. 1 on the motion for change of
venue, unless you have already marked some, counsel.

MR. BUGDEN: I haven't.

THE COURT: All right. We'll mark that one as
Court's No. 1. Counsel, out of an abundance of caution, the
additiconal press articles that you filed with the court on
March the 26th, on your letterhead of March 23rd, I am going
to myself staple those together in order to supplement the
regord b@caﬁse your other press articles are exhibits to your
motion,

Court's No. 2 is going to be those supplemental news
articies that you wanted, counsgl. And that will be also
received as part of your record., You would have put it in
the exhibit except they came after the preparation of your
exhibit. |

MR. BUGDEN: Some of them.

THE COURT: Some of them.

MR, BUGDEN: And I'll just indicate before I call the
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first witness, so I will, from time to time, we will be
referring to Defendant's Exhibit 1. Is that what ybu called
it? |
THE COURT: That's Court's Exhibit 1.
MR, BUGDEN: Court's Exhibit i. Then, occasionally,
I have blowups that will correspond to some of the pages.
THE COURT: All right, counsel. We are ready to go
on it then.
(COURT'S EXHIBIT NO. 1 and 2
were received into evidence.)
MR. BUGDEN: oﬁcay. Miss Meppen, would you --
THE COURY: Ma'am, would you step forward, face my
clerk, raise your right hand and be swozrn,
DIANE MEPPEN,
called by DEFENDANT, having been duly
SWOXrn, was exanined and testifies as follows:
THE COURT: Thank you very much. Please have a seat
here on the witness stand.

DIRECT EXAMINATION

BY MR. BUGDEN:

0 It's the hot seat of honor.

A Feels like it. -

Q Would you please state your name and spell it.
A My name is Diane Meppen. And the last name is

M-e-p-p=-e—-n.
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Q Miss Mappen, what degrees do vou hold?

iy I hold a bachelors in political science from Utah

State University.

Q And when did you obtain that, please?
A Um, 1880.
Q and can you tell me how you got involved in the area

of doing that survey research?

A I actually was a student of Dr. Jones at Utah State
University. So, I was taking political science classes.
That is my major. And I was.taking political science
classes. &and some of those classes had to do with public
opinion. And that was my first exposure to pﬁblic épinion
research.

0 And when you were a teaching assistant, what were the
subjects that you were teaching assistant in?

iy Public opinion research was one of the courses,
survey research, another. And T alsc assisted with the
American National Government class.

Q And now, vou worked with Dan Jones & Associaﬁes then
since those teaching days e

A - Yes.

O -~ but how long have you worked with him in a
precfessional capacity doing professional surveys?

A Um, 1980, I was employed by Dan Jones & Associates.

o Qkay.
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A As soon as I finished my degree.

Q Can you tell the court about the breadth of your
experience in survey work. What sorts of things --

A I -— I actuzlly started as-an interviewer. BAnd over
the 27 years, or the 26 and—a—half.years that I worked in
survey research, I have filled almost every capacity in the
research field. I have been an interviewer. I've -- I
oversee projects. I direct projects. I write proposals.
That's pretty much everything. So --

Q aAnd yourfilled pretty much every role along the way

in your experience since 198072

b2y Yes. That's correct.

0 From the telephoning to doing project management?
A Absolutely. |

Q How many surveys would you say you have conducted?
A Dan Jones & Associates, as a rough, very rough

estimate, because scme years are busier than others,'we have
probably done cover a hundred'surveys, 120 surveys a year,-I
have personally directed probably somewhere in a given year
pbetween 45 and 55 percent of those projects.

Q And, as a project manager, typically, how would you
describe your role, please?

A I write proposals, meet with clients, determine the
best methods to cobtain good data. BAnd then I oversee the

rest of the staff in all the different pieces that go
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together in a research project. So, I am a research -
director.

Q So, would you decide on the methedelogy that's going
to be used for conducting a sufvey?

A Well, I help in that decision. The client actually
chocses in the end. But we do make suggestions and write
proposals about what is, would be the best method tc obtain
the data.

Q and with the survey you did in the Warren Jeffs case,
what was the objective of the survey, please?

A The objective of the survey is to determine the
percentrof the populaticon that had a predefermined notion
about guilt or innocence in the case.

o) And did you do that in a number of counties?

A We did it in three counties. Did the research in
three counties.

Q and can you tell me, of course, right now we are in
Waéhington County, sc it makes sense that you examined or did
at least part of your survey in Washington County. Then
there were two others, counties, Salt Lake County and Iron
County. Can you explain why you also looked at those
counties?

A Yes., Actually, you helped select Iron County, which
is the adjacent county to Washington County. And so, we

thought that that would be a good place to do an additional
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survey. Each one of them were treated as.three independent
surveys, though, they were asked the same question. Dr.
Jones and I suggested Salt Lake County because of its size,
it's location and popﬁlatioh, actuélly.

Q So, if I can ask you the follow-up question: So, as
vou talk about the size and the population in Salt Lake
County, why is that significant, or why was that a factor
that you took into consideration in conducting a survey in
Salt Lake?

A It's the largest county, obviously, in the state by
population. And the diversity of pecople there would make a
nice comparison in the research.

o And when you cenducted the survey in all three
counties, did Dan Joges & Associates have any particular
bias, or any preconceived notions going into the conducting
of the survey?

A No.

Q Can you explain to thé court the methodclogy that was
utilized in Mr. Jeffs' survey?

A We did a telephone survey. And we treated each of
the counties independently. So, each of the three areas,
Tron County, Washington County, and Salt Lake were each an
indgpendent survey. They were conducted by telephone. Each
of the surveys took several days, because we try to do

call-backs in any, on any telephone numbers where somebody,
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we are not able to reach somebody in order to try to get the

best sample that we can.
THE COURT: Miss Meppen, was the calling all done

within the Dan Jones firm or did you contract out any of the

calling?

THE WITNESS: WNo. All of the calls -- we have & call
center where we train our interviewers. And we oversee those
interviewers. We have mcnitors that listen in on all of, you

know, a percentage of the calls, they are always there. And
we have phone bank supervisors who are there. It's located
in the same building as we are. We haﬁe always liked the
hands~on with the research.

THE COURT: So, you are in complete control of the
entire process?

THE WITNESS: Yes, we &re.

THE COURT: Ckay.
BY MR. BUGDEN:

Q Did either you or Mr. Jones perscnally meet with the
interviewers, the telephone interviewers?

A Yes. Though the interviewers, every interviewer that
worked on this étudy is a trained interviewsr. They go
through a tréining process that's several hours long. Then
they do a couple weeks of being under a supervisox'and
monitors close supervision. The interviewers that worked on

this are all trained interviewers who have worked for Dan
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Jones & Associates for guite a while. And we hold what we
call a briefing on each survey. In the briefing, we tell
them what the survey's about, what they might expect, not
answer;wise to find on the survey, but in terms of the types
of questions, where.we'il be calling and things like that.
So, we held a briefing with those interviewers.

Q & How did you select who was called?

A The sample -- we use two methods to collegt} to do
sampling. One is_called RDD. And that's random digit
dialing. 1It's common in research so you can get pecple,
residents with.new phone numbers or that are not listed in
any directory or anytﬁing. The second way, and we use both
methods, especially, when Qe are calling in smallex
population bases, the second would be listed sample,
telephone lists. So, we kind of combine the two in the hopes
to get a really good.cr058wsection or understanding sanmpling
that that would provide us a fairly good cross-—section.

THE COURT: Miss Meppen, in your listing samples that
you used in this survey, how would you create that 1list? You
would take a telephone directory and call every 12th name or
what? How would you éo that?

THE WITNESS: They are actually even more random than

that. We take that, a bigger base of numbers that are

actually selected and drawn and then randomize that. What

you were talking about is where you take every, like you
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said, every 20th number, or 40th number. And this actually
takes a biggér list of numbers énd randoﬁizes_those numbers.
and then we take the first however many we need to.call. In
this case, the first 200 numbers of that list because we did
200 in each county. The first 200 numbers in that randomly
selected list would be our primary numbers that we would
attempt first. And then if the number is no lpngér a valid
ngmber, if we get, depending -- if we get a child, that we
need to call back, if we get a "not at homé," then we try
those numbers up to four times before we move to an alternate
number.

THE COURT: Of your roughly 200 calls per county, how
many would have been random digit and how many from the list?

THE WITNESS: Probably about -- okay. I'm trying to
do the math on this. 2About 75 of them would be random digit.
And the remaining 125 would be listed sample.

THE COURT: All right.

THE WITNESS: And it depends partly on the county.
The smaller the county, when you start trying to call random
digit dialing. Now, what we do on random digit dialing is,
we take the first three digits. 5o, if we know that a Salt

Lake prefix is 278, we don't have to randomize that or we

. could call all day. What we do is, we know that 278 1is a

prefix. And we randomize the last four digits. In different

pocpulations, we randomize, or we do different amcounts of RDD,
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or random sampling, just simply because if we tock one small
community and tried to do random digit‘dialing, Just given
shear size, you could call fox é long time before you
connected with somebody. That's why we do the combination.
We try to get those people that are known residents. And
then we tzry to get_some ?eople who are new, who are unlisted.

THE CéURT: Now, are these calls all made to land
lines?

THE WITNESS: Yes, they are. That's -- it's
something that is slowly creeping up on cur industry that's
becoming difficult,

THE COURT: That's right. My coliege student son at
the university has only a cell phone. And I believe
everybody in his apartment,.all three of them, only have cell
phchés. They would be excluded just because they are cell
users and you don't have cell access?

THE WITNESS: 1If they are ncon -- if they do not have
access to a laﬁd line for this project, that wouild be
correct.

THE COURT: Bll right. Dc you have any analyses of
ﬁhese populations, Washington, Ircon, Salit Lake County, that
can tell us what percentage of phone users have exclusively
cell phones? Do you have any way of finding that out?

THE WITNESS: I do not. But our whole industry, this

is something we recognize is going to face us increasingly
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down the road. And thér@ are whole groups of the Market
Research Association and the American Marketing Association
and the public opinion research groups that we belong to that
every single meeting these kind of things are addressed and
faced becéuse we.recognize that as the population, more and
more of the popqlation gets cell phones, what -- the one
piece that I can tell ydu that has come out in the literature
that we receive from these organizations that we belong to is

that right now the difference between those people who can

not be reached, the opinions of those pecple that can not be

reached and the opinions of those people who we can, we know
we can reach, haven't been significantly different on a lot
of issues and subjects. But it's something that our industry
is guite concerned about in the future.

THE COURT: Of the entire statistical or population
base that you are working with in this survey, is there any
feature in this survey other than the one that I just pointed
out, the difference between cell users and land line users,
any other feature that for you as an expert in the field you
would place a guestion mark by like that one? _Anything else
in this process that you would question ycurself as the
architect of this process?

THE WITNESS: ©Not a given thing. Survey research is
a science. And it's not an absolute. And, so always —-- S0

the guestion's hard for me -- because, always, in the back of
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my mind, we knoﬁ there is a margin of error in everything we
do. And so, if that margin of error is plus or minus

5 percent or plus or minus 4 percent, there is always this
littlé bit of leeway because we know that we didn’t talk to
100 percent of the population. We know that we, based on

statistics, we talked tc what is a representative sample.

- 80, it's a hard guestion to answer without saying yes,

because there always is a gquestion mark in our minds that
says, you know, there's always that 5 percent, or there's
always that 6 percent or that 4 percent that we could be --
that we could be off. So, absolutely, yeah. Yes. Sﬁrvey
research is a science with a degree of error in it.
THE COURT: Okay. Counsel, I stepped on yocur tongue.
Go ahead. |
MR. BUGDEN: No. Certainly interested in what you
are interested in, judge.
BY MR. BUGDEN:
o So, tell us exactly what the sample size was in each
of the three counties, please.
y2y They were éil in the two hundreds. Let me give you
the exact -~ they were between 2090 and_élZ. Actually, just
pull the results up. We did 210 interviews in Washington
County, 212 in Iron, and 206 in Salt Lake. Each of those
gives a tolerated error of 6.9. And then each would be

different at the end. 6.9 percent plus or minus.
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Q

I do want to ask you about error rate. But, first, 1

suppose that your answer will include a discussion of error

rate.

How do you decide how many people should be called?

How do you decide how many péople is enough to provide the

Judge with a snapshot, i1f you will, of the different

communities that you have called?

A

It's a science. And so, we have, there's an actuail

formula that we take the population. And we plug in sample

sizes and it will give us a plus or minus error rate. Each

of these was based on the formula that's used in all survey

research to find that.

Q

of plus

people;

A

Q

this.

And sc, now let me ask you to explain the error rate
or minus 6.9 percent. That's based on calling 200
is that right?

Yes. Yes. That applies to each county --

Right.

Individually.

And this is a known statistical figure?

Yes,

It's not Dan Jones & Associlates that's calculated

We could go to any survey group, you know, Cincinnati,

in Topeka, everyone would agree that's the statistical error

rate?

A

Q

Yes.

Ckay.
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THE COURT: Miss Meppen, when I read newspaper
reports of your surveys, usually in the political arena, the
error rate that you have on those surveys, usually for voter
preference for specific candidates, is half or less'than the
errcr rate in this activity. Why?

THE WITNESS: We -- larger samples. And that usually
is based on money or whatever the client chooses to do by

sample size.

THE COURT: As the sample size increases the error

rate decreasesz?

THE WITNESS: Yeah. Exactly. Um-hmm. So, if you do
600 interviews, that's a lot different than if you do 100 or
200 or 300. So, each of them differ. And a lot of it is
based ¢n what the client can -- needs, their nesd for
accuracy and the money end of it.

THE COURT: Okay.

THE WITNESS: So...

BY MR. BUGDEN:

Q So, 1f, for example, you had done 300 interviews,
then what would the statistical analysis be of the error rate
if you had done ancther hundred, in other wérds, per county?

A I'm trying to'think. 300. That's such an odd thing
to do. Let me take 400. Could I take 4007

o Sure.

A The error rate on a 400 sample would basically be
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lot in media that yoﬁ see plus or minus 4 percent. 3 percent
would be somewhere in between the two.

0 and, again, you know that the 6.9 that you testified
to in this 200 person survey, that's a reliable statistic?

A Yes, it is. And I think I've kind of simplified this
to make it sound iike every survey -- this formula looks at
population size and then the size of the sample you use. S50,
it might -- there might be differences if you are doing a
population of 10 millicn wversus 28,000. 3o, those could give
different error rates. - Even 200 interviews in this, isn't
the séme as 200 in this. Might be clcose, but it's not the
same.

Q How did you decide or is there a science involved in
deciding the order in which the questions were asked in this.
survey?

n There is a lot of experience that goes behind it. We
always start, or it's common for us to start with the what we
call the screening gquestions. Basically, we have an
introduction that introduces Dan Jones & Assoclates. Whether
it be a telephone survey or a face-to-face, we introduce
ourselves. Then, i1f there are any screening gquestions
involved, by a screening question it might be to ask for a
registered voter. If we were doing a survey that only

involved women, it would be to ask for women. You know, is
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there a female in the home that we could interview. Those
are screening guestions. Then, generally, we have some
introductory qguestions where we try to start to focus the
res?ondent én the subject matter sc that out of the clear
blue we are not talking about cne thing and then all of a
sudden we hit them with something totally different. So,
there's a process by which we try to kind of get them focused
on the subject. And then we ask, generally, the key
questions of a survey followed by demographic questions. And
the demographic guestions are generally ét the end of the
study unliess you are tryiﬁg to screen fof women only or only
people over the age of 65 or whatever that might be.

9 What was the ultiﬁate guestion in this survey?

A - Whether the respondent had an opinion, had formed an
opinion of guilt or innocence.

Q Now, that was number 167 So, that fell -- it's not
up there now, but that.was guestion number 16 in the
materials we provided the judge; is that right?

A Yes. That's correct.

'Q  Now, the question number nine, vyou asked the
respondents if they knew what Mr. Jeffs was éﬁarged with., 1Is
that correct?

A Yes. That's correct.

Q And you asked that gquestion, before you asked the

ultimate question about whether or not the respondent held an
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opinion about guilt or innocence; is that right?

2y That's correct.

0 Why did you ask those two particular‘questions in
that order? Why did you ask whether thef knew the crime then
later asked whether or not they held an opinion?

2 What we wanted to do before we asked the question of
guilt or innocent,'make sure that they were talking about, or
that as -- that they were answering the guestion about the
case that we were talkﬁng about. Sometimes, 1f you go
straight out of the chute o something, and then you: start
asking them guestions about the case, it's almost like a
memory refresher. And so, we like to make sure that they are

focused on the particular case and then ask the guestion

about guilt cr innocence, whether they have formed an opinion

yet on guilt or innbcence.‘
0 Now, gquestion six --

Which for your information, judge, besides what you
might be reading it is on the blow-up too.

-- is a guestion where you asked the respondents how
effective they pelieved the criminal justice system was in
Utah. Is that right?

A That's right.
0 And can you discuss cdmparing Washington, Iron, and
salt Lake, what were the basic results about whether it was

very effective or somewhat effective?
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A The rasic results were in Washington, Iron and Salt
Lake, theré is little diffe;ence in the number who feel the
criminal justice system, between the counties there's little
difference on very effective and somewhat effectivé. But,
basically, arocund 72 percent of the popuiation, some at 68 to
72, 73 percent of the population saying that the justice
system fhey feel is very effectivef This is one of our
introductery quesfions. This is cne that starts to get
people'focused a little more on the subject.

Q Then, guestion number 11, generally spéaking, how

accurate do you feel that most of the area news reports are

~about a person charged with a crime? Were there any

significant differences from county to county in the answers

of the respondents?

A Not significant differences, no. They are very
similar. We go from 82 percent to 78 percent. They are very
close.

Q S50 ~-

A And that is adding -- I'm sorry, adding a wvarying
somewhat accurates together. I look across that 24, 22 and

20, and I think that those are very cloée, so I went to the
second level. And they are still wvery close.

Q S0, so far, at least in comparing Washington County
with Iron County or Salt Lake County on the guestion ¢f how

effective is the criminal Jjustice or how accurate is the news
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media on reporting events surrounding a crime, Washington
County is in tune with everyone else, at least, the other two
counties?

A They are all similar.

0 Now, you also asked some questioné of the
respondents, the seriés of questions akbout the soﬁrces of
their information on this case; is thaﬁ'xight?

A Yes.

Q Were there any significant differences in the
respondents from county te county when their source of
inforﬁation'was the news media?

A I'm looking at a copy of the questionnaire. aAnd
there are no significant differences between Washington,
Iron, and Salt Lake County. 94 percent, 26 pefcent,

97 percent, all said the news media was a source of
infofmation‘about the cése.

Q Now, you alsoc asked the question of the respondents
whether or not they had learned about the case from a
neighbor or friend. And that was question 13; is that right?

A Yes.

0 And was £here a difference fromrcounty to coﬁnty if
the source of information was word of mouth, was rumor and
hearsay, in other words?

A Yes. There's a difference. Washington County, the

yes responses in Washington County were 30 percent. In Iron
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Count? they were 15. "And in Salt Lake County it was 12.
These are the people who stated yes, that neighbors or
friends were sources of information about the case.

.Q.- Statistically, the difference between Washington
County where the source of information for some of the
respondents was a neighbor or a friend, where the ansver in
Washington County.was the 30 percent had obtained informaticn
in that regard and 12 percent in the 8alt Lake Couniy, is an
18 percent difference. Is that a significant difference?

A There is a difference. There is a significant

difference between the 12 and the 30 percent. Thirty and the

15 percent.

0 Are family and friends a reliable scurce of
information?

A In my —-- can they be a reliable source of
information?

Q Um~-hmm.

A They can be. They can also be not a reliable source

of information. Those are difficult to say whether they are,
you know, that -- I've got how the public perceives themn.

But not knowing what family, friends, neighbors say, it's
tough to say. I don't know. They are not reliable like
information from the court or.direct information from the

person.

0 What conclusion do you draw as an expert in the field

\ o -
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of survey analysis from the fact that 30 percent of the
respondents had learned something about this case from a
neighbor or friend in Washington County versus 12 percent 1n
Salt Lake County?

hay I think that it is being more discussed between
people, between people in neighborhoods, people at work.
That's what tﬁat information would tell me, that it's being
discussed.

¢ S0, would that suggest to you, again, in your
opinion, that Warren Jeffs is a bigger issue in Washington
County than in Salt Lake County?

I Certainly, given that information it is, neighbors
and'friends are a much_greater source of information.

THE COURT: Counsel, let me take that question and
divide it out a little bit. Mr. Bugden's gquestion was very
broad. Warren Jeffs, as a subject of conversation —;

THE WITNESS: COkay.

THE COURT: -- in your survey question, you are just
asking about general information about the entire case,
specifically this litigation; is that accurate?

THE WITNESS: Yes.

THE.COURT: A1l right. So, the data that I have here
in Court's Exhibit No. 1 is directly specific to this case,
that was the purpose for your design of your study?

THE WITNESS: Yes.
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THE COURT: And it was fogused upon this particular
institution of this lawsuit as opposed to Mr. Jeffs and
whatever other standing he may have in the community? 1Is
that accurate? |

THE WITNESS: Yes. I think the question was, which
of the following were sources of information about the case.
And it came after two or three guestions about the case. So,
the focus at this peint is down to the case level.

THE COURT: In your study, 1t dces not appear as
though you did anything to divide out, and the only thing I

can think of is trying to comb halr halls out of a cat. BRut

trying to take out some of the other issues and specifically

parse it down to the litigation itself. I don't see inrthis
study anything saying, are you separating your opinion about
Mr. Jeffs from his position as a leader of the
Hildale/Colorado City community versus a defendant in this
criminal case?  Bescause of the structure of the questions
that we have and the general high publicity that this case
has drawn about issues of the Colorado City/Hildale
community, the religious practices of the régidents of that
commuﬁity, the specific practice of polygamy within that
community, I become somewhat concerned about people having
smeared together all of thosg overall issues and having that

process taint the results of your survey here done in 16

guestions.

‘e
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THE WITNESS: Um-hmm.

THE COURT: What design have you done, other than the
precise words, which as a lawyer I.rely on words, but what
design do you have to avoid that smearing effect, as I have
called it? 2nd I'm sure that there is, within your
profession, a much better term.

THE WITNESS: No. Smearing is a very good term. It
actually is really a challenge for us. It's whether you
present people rhat are responding on a SuUrvey to different,
+o something totally different than the public is exposed to
and thus set them up for thelr responses. It's a challenge
+o write a guestionnaire where you don't bias ih the process,
introduce a bias in there and make people -- make people feel
like their opinion and their attitude is wrong, because DROW
we are starting to focus in. In other words, if we started
to question, 1f we took those people that said -- I'm trying
+o think of a good way to put this, a good example -- what we
don't want to do, I guess, and what we are very, very careful
to try not to do, is put words or thoughts into people's
minds that they didn't already have.

THE COURT: You will never ask them the guestions.

THE WITNESS: Exactly. So, to introduce things that
they never knew OI thought about before, and then turn around
and say, well, now what's your opinion on this, it becomes

difficult as a researcher because then you have exposed them
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to something new and different. Right now, the public,
however be it right or be it wrong, this is their opinion and

whether it's based on -~ hopefully, we try to focus on the

given case. But a lot of external factors come into people's

opinions. Sometimes it isn't always, even though our
questions are focused on the case which Mr. Jeffs is being
chérged for, if opinion, cther opinion about other thingsr
related things come into it, it's difficult for us to

separate,.

THE COURT: Let me give you a hypothetical question,

"because that's what lawyers do. If I have a jury member, a

potential jury member seated in this case, and I'm asking
them regarding Mr. Jeffs in specifics, I will ask them a
gquestion like this. I will say, do you have any knowledge of
Mr. Jeffs and his religious beliefs and, sp@cifically, his
advocacy of the doctrine of polygamy? If they were to say,
vaes, I would then ask, does the fact that there méy be a
relationship between the doctrine of polygamy and Mr.

Jeffs --

THE WITNESS: Um~hmm.

THE COQURT: =~- cause you to have any bias or
prejudice in your review of the evidence in this case,
becoming very, very specific to that issue. I would then
ask, If you believe you may have any bias or prejudice, you

understand that the court would instruct you that you must
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not bring to this case any such bias or prejudice? And then,
finally, Coculd you do that? Could you geparate that out?
From your standing as a researcher in this f£ield, is there
any way that your survey'can give me any guidance as to how
thaﬁ process might play out on a large body of prospective
jurors?

THE WITNESS: 1If we were to.handle it in that way?

THE COURT: Right.

THE WITNESS: Um, in terms of jurors that sit in

front of you, that might work. In terms of trying to conduct.

2 large scale telephone survey, that is much more difficult.

We always -- just the logistics, just the language and trying

to keep things simple. Most of the public is not terribly,
terribly comfortable with legal, you know, jargon, for lack
of a better word, maybe. So, when we make calls, and when we
try to measure public opinion, we try to put it at a level
that they would understand. Aand if it gets too complex or
too complicated, then we get misreads because of that. In
terms of whether you could do it with a jury, you know,
petential jury, and they were in front of you and you could
take.more time and gec off -- you know, part of research 1is
that the questions all have to be read the exact same way and
be és simple for kind of the basic level of the public to
understand. And so, with somebody sitting in front of-you

where you could have a little more dialogue, it might be
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